Review of the Case

Ronald A. Faust and Jerry Lee Moritz testified for the
complainant.  At the close of the complainant's case the judge
granted respondent's motion to dismiss on the grounds that the
evidence failed to establish that complainant had been engaged in
an activity protected by the Act.

The Commission case law requires that in order to establish
a prima facie case of discrimination under section 105(c) of the
Mine Act, a complaining miner bears the burden of production and
proof to establish that (1) he engaged in protected activity, and
(2) the adverse action complained of was motivated in any part by
that activity.  Secretary on behalf of Pasula v. Consolidation
Coal Co., 2 FMSHRC 2786, 2797-2800 (October 1980), rev'd on other
grounds sub nom. Consolidation Coal Co. v. Marshall, 663 F.2d
1211 (3rd Cir. 1981); Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981).  The operator
may rebut the prima facie case by showing either that no
protected activity occurred or that the adverse action was not in
any part motivated by protected activity.  If an operator cannot
rebut the prima facie case in this manner it nevertheless may
defend affirmatively by proving that (1) it was also motivated by
the miner's unprotected activities, and (2) it would have taken
the adverse action in any event for the unprotected activities
alone.  The operator bears the burden of proof with regard to the
affirmative defense. Haro v. Magma Copper Co., 4 FMSHRC 1935,
1936-38 (November 1982).  The ultimate burden of persuasion does
not shift from the complainant.  Robinette, 3 FMSHRC at 818 n. 20
See also Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cir. 1983);
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958-59 (D.C. Cir.
1984 )(specif ically approving the Commission's -Pasula-Robinette
test).  The Supreme Court has approved the National Labor
Relations Board's virtually identical analysis for discrimination
cases arising under the National Labor Relations Act. NLRB v.
Transportation Management Corp., 462 U.S. 393, 397-403 (1983).

The evidence shows that Ronald A. Faust, 32 years of age,
was employed by respondent Asamera Minerals (Asamera) from
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representative of miners at the coal or other mine of an alleged
danger or safety or health violation in a coal or other mine, or
because such miner, representative of miners or applicant for
employment is the subject of medical evaluations and potential
transfer under a standard published pursuant to section 101 or
because such miner, representative of miners or applicant for
employment has instituted or caused to be instituted any pro-
ceeding under or related to this Act or has testified or is about
to testify in any proceeding, or because of the exercise by such
miner, representative of miners or applicant for employment on
behalf of himself or others of any statutory right afforded by
this Act.

737m or  mistreatment  by mine  management.
